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INTRODUCTION 

This  Report  represents  the  second  phase  in  our  office's  efforts  to  assist  in  planning  for 
the  future  use  of  the  Massachusetts  Military  Reservation  ("MMR").   Phase  I,  which  we  issued  in 
March  of  this  year,  provided  a  detailed  introduction  to  the  legal  arrangements  governing  land 
use  at  the  MMR.   Phase  11  is  intended  to  continue  the  work  begun  in  Phase  I  by  explaining 
how  these  opportunities  for  change  can  become  realities.   It  continues  to  lay  the  groundwork 
for  implementing  the  Master  Plan  currently  being  developed  by  the  Cape  Cod  Commission 
and  the  Community  Working  Group. 

On  May  4,  1998,  Mimi  McConnell,  Chair  of  the  Community  Working  Group,  convened 
a  public  meeting  at  which  Attorney  General  Harshbarger,  joined  by  Congressman  Delahunt 
and  Cape  Cod  Commission  Executive  Director  Armando  Carbonell,  presented  the  results  of 
Phase  I  of  this  Report  and  took  questions  from  officials  and  citizens.  Those  attending  the 
meeting  raised  good  —  and  often  difficult  —  questions  about  the  MMR,  future  plans  for  use  of 
MMR  land,  and  how  to  implement  them.  This  second  Phase  is  a  response  to  those  questions, 
plus  a  section  discussing  licenses  and  permits  allowing  third  parties  to  use  parts  of  the  base.l 

We  have  produced  this  Report  as  quickly  as  possible  so  that  it  can  be  useful  in  the 
ongoing  planning  process  for  the  futuire  of  the  MMR.  There  will  undoubtedly  be  questions  left 
unanswered,  and  by  releasing  this  Report  we  do  not  mean  to  end  our  involvement  with 
community  concerns  or  with  the  planning  process.  We  continue  to  welcome  questions  and 
comments. 

The  focus  of  Phase  II  of  this  Report  is  on  the  procedures  that  would  have  to  be 
followed  to  begin  implementing  plans  for  the  future  use  of  the  MMR.  While  proposals  for 
future  use  are  still  being  developed,  preliminary  proposals  have  called  for  the  conversion  of 
much  or  all  of  Camp  Edwards  to  other  uses,  such  as  state  forest,  wildlife  refuge,  and  drinking 
water  supply  protection  areas,  and  for  maintaining  military  use  of  much  of  Otis  Air  National 
Guard  Base  in  the  more  developed  southern  end  of  the  MMR. 

The  first  step  in  implementing  plans  for  non-military  uses  would  be  for  the 
Commonwealth  to  regain  full  control  of  parts  of  the  MMR  that  are  currently  leased  to  the 
federal  government.  This  Report  describes  howr  officials  at  the  state  and  federal  level  could 
terminate  the  current  leases  and  licenses,  howr  returned  land  could  be  reassigned  to  other 
uses,  and  what  steps  municipalities  would  have  to  follow  to  develop  water  supplies  on  MMR 
land  returned  to  the  state.  The  Report  also  describes  permits  and  licenses  allowing  third 
parties  to  use  parts  of  the  MMR,  and  discusses  the  provision  in  the  federal  leases  requiring  the 
federal  lessees  to  decontaminate  the  land  before  returning  it  to  the  Commonwealth. 

Once  plans  have  been  developed  for  the  future  use  of  the  MMR,  the  Governor  and  the 
Military  Reservation  Commission  ("MRC")  would  initiate  the  process  of  returning  land  to  state 
control.  The  Governor  would  give  notice  to  the  federal  government  of  the  Commonwealth's 
intent  to  terminate  licenses  under  which  the  Massachusetts  National  Guard  uses  the  land,  and 
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request  the  appropriate  federal  military  departments  to  terminate  their  leases.   If  the 
Massachusetts  National  Guard  no  longer  needs  the  land,  we  see  no  reason  why  the  Army  and 
Air  Force  should  refuse  such  a  request. 

Conversion  of  MMR  land  to  new  uses  would  fall  under  the  jurisdiction  of  the  Division 
of  Capital  Planning  and  Operations  ("DCPO" ),  which  could  transfer  the  land  to  other  state 
agencies,  or  to  municipalities  if  state  agencies  do  not  need  it,  or  to  the  United  States  or  non- 
governmental organizations  if  there  is  no  public  need  for  the  land.  The  parts  of  the  MMR  that 
were  formerly  part  of  Shawme-Crowell  State  Forest,  however,  would  have  to  be  returned  to 
DEM  for  management  as  state  forest,  in  the  absence  of  legislative  action. 

Municipal  use  of  MMR  land  for  water  supply  purposes  would  likely  require  legislative 
action.   A  two-thirds  vote  of  the  Legislature  would  be  required  for  municipalities  to  gain  long- 
term  control  of  land  that  had  been  returned  to  state  forest  use.  In  addition,  to  use  state  forest 
land  for  water  supply  sources,  municipalities  would  have  to  obtain  the  approval  of  the 
Department  of  Environmental  Management  ("DEM")  by  showing  that  exceptional 
circumstances  exist,  including  need  for  the  water  and  the  absence  of  any  alternative  water 
supply  sources,  unless  legislation  obviates  the  need  for  DEM  approval.    Implementing  plans 
for  water  supply  use  of  MMR  land  will  thus  most  likely  require  policy  decisions  to  be  made  at 
the  state  level,  both  by  agencies  and  the  Legislature. 

The  central  message  of  this  Report,  as  of  Phase  I,  is  that  change  can  occur  at  the  MMR. 
This  second  phase  makes  even  clearer  that  state  officials  have  the  power  to  make  changes,  but 
that  they  must  actively  push  to  make  these  changes  happen.   Given  the  state-level  discussion 
and  decision  making  that  will  be  necessary  to  convert  all  or  part  of  the  MMR  to  new  uses,  the 
development  of  a  coherent  plan  with  public  support  will  be  a  critical  first  step.  With  active 
leadership  and  public  support,  such  a  plan  can  be  implemented,  through  special  legislation, 
coordinated  agency  action,  or  a  combination  of  both. 


I.       PROCEDURES  FOR  RETURNING 

LEASED  LAND  TO  STATE  CONTROL 

With  the  exception  of  the  National  Cemetery  and  the  portion  of  Otis  Air  National  Guard 
Base  owned  in  fee  by  the  United  States,  the  vast  majority  of  the  21,000  acres  of  the  MMR 
belongs  to  the  Commonwealth.  This  state-owned  land  is  currently  leased  to  the  Air  Force, 
Army,  and  Coast  Guard,  and  most  of  it  is  licensed  back  to  the  Massachusetts  Air  National 
Guard  and  Massachusetts  Army  National  Guard  (collectively,  the  "Guard").   In  response  to 
Phase  I  of  this  Report,  which  explained  these  lease  and  license  arrangements  in  greater  detail, 
citizens  and  local  officials  have  asked  what  steps  would  have  to  be  followed  for  the 
Commonwealth  to  regain  full  control  over  MMR  land  and  put  it  to  alternative  uses.  This 
section  lays  out  these  steps. 
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While  the  leases  give  the  Army,  Air  Force,  and  Coast  Guard  final  authority  to  decide 
whether  to  terminate  the  leases,  the  Governor  and  Massachusetts  National  Guard  leaders  can 
significantly  influence  federal  termination  decisions.   With  leadership  from  these  officials,  and 
with  public  support,  the  Commonwealth  should  he  able  to  regain  control  over  parts  of  the 
MMR  well  before  the  federal  leases  expire  in  2026. 

A.      Initiating  the  Process 

Once  plans  for  the  future  use  of  the  MMR  are  developed,  the  Governor  and  the  MRC 
have  the  authority  to  initiate  the  process  of  returning  all  or  part  of  the  base  to  state  control.   As 
we  have  discussed  here  and  in  Phase  I  of  this  Report,  approximately  19,000  acres  of  the  MMR 
is  state-owned,  and  the  vast  majority  of  this  land  is  currently  used  by  the  Massachusetts 
National  Guard.  The  MRC  should  take  the  initial,  formal  step  of  certifying  to  the  Massachusetts 
Secretary  of  State  that  the  land  is  no  longer  needed  for  military  purposes.   See  St.  1955,  c.  665. 
The  MRC  and  the  Governor  should  then  notify  the  Army  and/or  Air  Force  (depending  on 
where  the  land  is  located)  of  the  Commonwealth's  intent  to  terminate  the  National  Guard 
licenses  as  to  all  or  part  of  the  MMR  land. 

State  officials  would,  of  course,  also  need  to  make  alternative  plans  for  the  training  of 
the  Guard  once  parts  of  the  base  are  converted  to  other  uses.  Alternatives  could  include  use 
of  other  military  installations  in-state,  travel  to  out-of-state  locations  (components  of  the 
Massachusetts  National  Guard  already  train  out  of  state  regularly),  or  other  arrangements,  but 
the  final  decision  about  actual  Guard  needs  and  how  to  meet  them  would  have  to  be  made  by 
the  Governor,  the  MRC,  and  the  National  Guard,  with  input  from  appropriate  federal  officials. 

Given  the  interdependence  of  the  federal  leases  and  National  Guard  licenses,  and  the 
Commonwealth's  judgment  that  the  land  is  no  longer  needed  for  military  purposes,  the 
Governor  would  also  request  the  federal  government  to  terminate  the  federal  leases  as  to  that 
land.  While  the  federal  leases  give  the  federal  lessees  authority  to  make  the  final  decision  on 
whether  to  terminate  the  leases,  if  the  Guard  no  longer  needs  the  land,  we  see  no  reason  why 
the  federal  government  would  refuse  to  terminate  the  leases.   If  the  relevant  branch  of  the 
federal  military  agreed  to  terminate  its  lease  as  to  that  land,  such  land  could  be  transferred  to 
other  uses  upon  recommendation  of  the  Executive  Office  for  Administration  and  Finance  and 
with  the  approval  of  the  Governor.2    St.  1955,  c.  665. 

B.      Federal  Decisions  on  Termination 

The  areas  that  have  so  far  been  mentioned  as  candidates  for  return  to  the 
Commonwealth  for  non-military  use,  including  Camp  Edwards,  are  owned  by  the 
Commonwealth  and  leased  to  the  federal  government.  Federal  procedures  for  the  return  of 
leased  property  are  simpler  than  for  the  transfer  of  land  owned  in  fee  by  the  federal 
government.   Consequently,  it  will  be  easier  for  the  Commonwealth  to  regain  full  control  of 
the  leased  MMR  land  than  of  the  federally-owned  property  at  the  air  base  and  national 
cemetery.   Given  that  no  proposals  have,  to  our  knowledge,  been  made  for  the  return  of 
federally  owned  property,  this  Report  covers  only  the  regulations  governing  leased  property. 


•Report  on  Legal  Control  Over  Land  Use  at  the  MMR 


The  federal  military  departments  may  dispose  of  'leases,  permits,  licenses,  easements, 
or  similar  interests,  including  Government-owned  improvements  on  the  premises,"   32  C.l'.R.  § 
644.314(b).  without  approval  from  Congress  or  other  agencies.   The  Army  Real  Estate 
Handbook.  32  C.l'.R.  Part  644,  lays  out  procedures  by  which  the  Army  and  Air  Force  exercise 
their  authority  over  federal  real  property. 3    In  summary,  the  steps  the  Army  and  Air  Force 
would  follow  to  dispose  of  their  leased  property  at  the  MMR  are  as  follows: 

1 )  The  relevant  armed  service  makes  a  finding  that  the  property  is  excess  to  its 
needs.   Id.  §§  644.326  -  644.328. 

2)  Representatives  of  the  other  armed  services  determine  whether  the  property  is 
excess  to  their  needs.   Id.  §  64-4.333. 

3)  The  relevant  armed  service  provides  notice  of  termination  and  satisfies  its 
obligation  under  the  lease  to  decontaminate  the  premises. 4    Id.  §§  644.445, 
644.447. 

The  position  taken  by  the  Commonwealth,  and  particularly  by  the  Governor  and 
leaders  of  the  Massachusetts  National  Guard,  will  have  an  important  influence  on  decisions  by 
the  Army  and  Air  Force  on  wrhether  to  terminate  their  leases  as  to  part  or  all  of  the  land  they 
lease  at  MMR. 5    As  discussed  above,  the  Massachusetts  Army  National  Guard  and 
Massachusetts  Air  National  Guard  are  the  primary  users  of  the  Army's  and  Air  Force's  leased 
land,  and  hold  licenses  allowing  them  to  continue  to  use  the  land  until  2026,  the  entire 
remaining  term  of  the  federal  leases.   In  effect,  then,  the  Army  and  Air  Force  continue  to  hold 
the  land  primarily  for  the  purpose  of  training  certain  of  their  reserve  components.   If  the 
Commonwealth  determines  that  the  Massachusetts  National  Guard  could  conduct  training 
adequately  without  using  parts  of  the  MMR,  then  we  see  no  reason  why  the  Army  and  the  Air 
Force  would  not  consider  the  property  "excess." 

C.      Putting  the  Land  to  New  Uses 

After  the  federal  military  departments  terminate  their  leases  as  to  all  or  part  of  the  MMR, 
the  Commonwealth  could  convert  the  land  to  the  uses  that  will  best  serve  the  needs  and 
interests  of  Cape  Cod  citizens.  The  actual  transfer  of  returned  land  to  new  uses  would  fall 
under  the  jurisdiction  of  DCPO,  which  has  general  authority  over  the  transfer  and  disposal  of 
the  Commonwealth's  real  property.   See  G.L.  c.  7,  §  40E.   DCPO's  authorizing  legislation 
includes  specific  procedural  requirements  that  must  be  met  before  transferring  land  between 
state  agencies,  to  a  subdivision  of  the  Commonwealth,  or  to  a  private  party.  See  id.,  §§  40F, 
40FV2. 

As  the  discussion  below,  see  this  section  and  Section  II,  will  demonstrate,  legislative 
approval  will  likely  be  required  at  some  point  in  the  conversion  of  any  significant  part  of  the 
MMR  to  other  uses.   If  a  consensus  develops  about  the  future  use  of  the  MMR,  the  quickest 
and  most  effective  way  to  implement  such  a  consensus  may  be  a  bill  that  could  be  presented 
to  the  Legislature.  Our  office  would  welcome  the  opportunity  to  assist  in  drafting  such 
legislation  if  it  appears  to  be  the  best  way  to  implement  long-term  plans  for  the  MMR. 

•  6   • 
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In  the  absence  of  specific  legislative  directives,  DCFO  must  allocate  Commonwealth- 
owned  land  according  to  a  set  of  general  priorities.   DCFO  must  first  determine  whether 
property  is  needed  for  the  use  of  any  state  agency.   If  no  state  agency  needs  it.  then  DCFO 
must  determine  whether  it  is  needed  by  any  public  agency  (including  municipalities )6  for 
direct  public  use.    Finally,  DCFO  may  transfer  property  into  the  private  domain  or  to  the 
federal  government  if  it  determines  that  the  property  is  not  currently  or  foreseeable  needed  by 
state  agencies  or  other  public  agencies  for  public  use.   Id. 

If  a  state  agency  needs  the  property,  DCFO  may  transfer  the  land  to  the  jurisdiction  of 
that  agency.   How  this  would  be  accomplished  would  depend  on  whether  the  land  was 
formerly  pan  of  the  Shawme-Crowell  State  Forest.   As  discussed  at  length  in  Fhase  I  of  this 
Report,  we  have  concluded  that  the  statutes  that  originally  transferred  large  pieces  of  this  state 
forest  to  MRC  jurisdiction  in  1941  and  1956  require  the  land  to  be  returned  to  state  forest  use  if 
no  longer  needed  for  military  purposes.   See  St.  1956,  c.  617,  §  2;  St.  1941,  c.  5.  Thus,  if  the 
federal  agencies  terminated  their  leases  as  to  all  or  part  of  this  former  state  forest  land 
(comprising  approximately  7,000  acres  or  the  northern  one  third  of  the  base),  DCPO  would  be 
required  to  transfer  it  to  the  Department  of  Environmental  Management  ("DEM")  for 
management  as  state  forest,  absent  action  by  the  Legislature. 

Additional  procedural  requirements  apply  to  a  transfer  of  buildings  between  state 
agencies.  The  written  approval  of  the  Commissioner  of  Administration  is  required  to  transfer 
"use  of,  and  responsibility  for  maintenance  of"  buildings.  G.L.  c.  7,  §  40F.  Transfers  must  also 
be  "based  on  a  determination,  made  by  the  commissioner  [of  DCPO]  with  the  advice  of  the 
executive  heads  of  the  affected  agencies  and  secretaries  of  the  executive  offices  in  which  such 
agencies  are  located,  that  such  property  is  not  needed,  is  under  utilized,  or  is  not  being  put  to 
optimum  use  under  current  conditions."  Id.  A  transfer  which  involves  "either  a  change  in  the 
purposes  for  which  such  building  is  currently  used  or  a  change  in  excess  of  fifty  percent  of  the 
usable  floor  space"  requires  the  prior  approval  of  the  Legislature.   Id.   If  a  transfer  does  not 
involve  a  change  of  use,  and  thus  does  not  require  legislative  approval,  DCPO  must 
nonetheless  make  the  transfer  while  the  Legislature  is  in  session  (except  in  case  of 
emergency),  and  must  give  at  least  30  days  notice  of  the  transfer  to  the  House  and  Senate 
Ways  and  Means  Committees  and  to  the  legislative  representatives  from  the  town  in  which  the 
property  is  located.   Id. 

If  DCPO  determines,  after  notifying  and  receiving  advice  from  the  heads  of  state 
agencies  and  executive  offices,  that  real  property  is  not  currently  or  foreseeably  needed  by 
state  agencies,  it  must  determine  whether  the  property  can  be  put  to  "direct  public  use"  by  a 
public  agency.   Id.   "Direct  public  use"  means  use  of  property  for  an  agency's  own  operations, 
and  thus  includes  use  by  a  municipal  water  supply  agency  for  water  supply  purposes.   In  the 
course  of  making  such  a  determination,  DCPO  must  give  notice  to  local  towns  and  their 
representatives  and  to  regional  planning  authorities.  G.L.  c.  7,  §  40FV2.   If  the  DCPO 
Commissioner  determines  that  the  property  can  be  put  to  direct  public  use  by  a  public  agency, 
the  property  may  not  be  disposed  of  in  a  way  inconsistent  with  that  use.   Id. 

To  transfer  ownership  of  real  property  or  lease  it  for  more  than  five  years  to  any  entity 
other  than  a  state  agency,  DCPO  must  request  permission  from  the  Legislature.  G.L.  c.  7,  § 
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40F.  Thus  legislative  approval  would  be  required  for  long-term  transfer  to  a  municipality,  the 
United  States,  or  any  private  owner. 

In  sum,  MMR  land  returned  to  the  Commonwealth  after  a  determination  by  the  MKC 
that  it  is  no  longer  needed  for  military  purposes  would  fall  under  the  jurisdiction  of  DCPO.   If 
the  returned  land  were  formerly  part  of  Shawme-Crowell  State  Forest,  it  would  have  to  be 
transferred  to  DEM   Other  land  could  be  transferred  to  other  state  agencies,  to  municipalities 
and  other  public  agencies,  or  to  the  United  States  or  a  private  owner.   Legislative  approval  is 
required  for  any  transfer  of  ownership  or  lease  of  more  than  five  years  to  an  entity  other  than 
the  Commonwealth.   If  a  consensus  develops  on  the  future  use  of  the  MMR  land,  much  of  the 
consensus  plan  could  be  directly  implemented  through  legislation. 

D.      Environmental  Review  of 

the  Conversion  of  MMR  Land 

The  conversion  of  all  or  significant  parts  of  the  MMR  to  other  uses  would  likely  require 
review  of  the  proposed  actions  under  the  Massachusetts  Environmental  Policy  Act  ("MEPA"). 
This  section  discusses  the  aspects  of  such  a  conversion  that  would  most  likely  trigger  MEPA 
review.  Because  producing  a  Master  Plan  for  the  future  use  of  the  MMR  has  already  been 
designated  a  "major  and  complicated  project"  by  the  Secretary  of  EOEA,  and  the  special 
planning  and  review  procedures  to  produce  a  Master  Plan  for  the  future  of  the  base  are  well 
under  wray,  EOEA  will  have  to  consider  how  to  coordinate  the  review  of  any  new  proposed 
actions  with  the  existing  process. 

MEPA  applies  to  projects  involving  actions  by  state  agencies,  grants  of  financial 
assistance,  and  issuance  of  permits.   301  C.M.R.  §  11.01(1).  There  are  two  stages  of 
environmental  review  under  MEPA:  filing  and  review  of  an  Environmental  Notification  Form 
("ENF"),  and  filing  and  review  of  a  draft  and  final  Environmental  Impact  Report  ("EIR").  The 
ENF  is  essentially  an  assessment  of  the  potential  environmental  impacts  of  the  proposed 
project.  Id.  §  11.05.  An  ENF  must  be  filed  if  the  proposed  project  exceeds  any  of  the 
thresholds  contained  in  EOEA's  MEPA  regulations  or  if  a  group  of  citizens  files  a  "fail-safe" 
request  and  EOEA  decides  an  ENF  should  be  filed.  Id.  §  11.01(4). 

After  reviewing  the  ENF,  EOEA  determines  whether  these  impacts  are  significant 
enough  that  a  fuller  examination  of  these  impacts  and  potential  project  alternatives  should  be 
conducted;  if  so,  EOEA  requires  an  EIR  to  be  prepared  and  filed.  Id.  §  11.06.   Projects  which 
exceed  certain  higher  thresholds  automatically  need  both  an  ENF  and  an  EIR,  as  discussed 
below.  The  EIR  includes  a  more  detailed  analysis  of  environmental  impacts,  evaluates 
alternatives  to  the  proposed  project  and  may  include  measures  to  mitigate  environmental 
impacts.   Id.  §  11.07. 

Because  Environmental  Affairs  Secretary  Trudy  Coxe  has  already  designated  the 
planning  for  the  future  use  of  the  MMR  as  a  "major  and  complicated"  project  and  established  a 
special  Master  Planning  procedure,  environmental  review  of  particular  actions  taken  in 
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connection  with  the  Master  Plan  could  potentially  be  coordinated  with  the  overall  Master  Plan 
process,  rather  than  receiving  separate  ME  PA  review.  The  Secretary  would  have  discretion  to 
determine  the  extent  of  coordination  between  projects  invoking  conversion  of  MMR  land  and 
the  current  Master  Plan  process. 

While  the  precise  scope  of  environmental  review  of  the  implementation  of  a  Master 
Plan  for  the  MMR  cannot  vet  be  determined,  and  would  largely  be  left  to  EOEA's  discretion,  it 
is  clear  that  there  are  many  individual  ways  in  which  implementation  could  trigger  MEPA 
review.   A  number  of  categorical  review  thresholds  may  be  crossed  by  the  conversion  of  MMR 
land,  thus  requiring  an  ENF  to  be  filed.    Conversion  to  other  uses  of  any  amount  of  state- 
owned  land  that  is  currently  held  for  article  49  purposes  —  including  conservation,  public 
open  space,  drinking  water  protection,  and  other  purposes  related  to  environmental 
protection  —  would  require  filing  an  ENF. 7    Id.  §  11.03(lXb). 

New  withdrawals  of  groundwater  of  more  than  100,000  gallons  per  day  involving 
construction  of  new  wells  require  an  ENF.   Id.  §  11.03(4)(b).   If  the  withdrawal  is  from  an 
existing  system,  an  increase  in  withdrawal  of  500,000  gallons  per  day  requires  an  ENF.   Id.   It 
appears  likely  that  public  water  supply  wells  that  may  be  developed  on  MMR  land  would 
involve  withdrawals  of  over  100,000  gallons  per  day,  and  therefore  an  ENF  would  have  to  be 
filed  before  installing  them. 

Construction  or  development  projects  associated  with  the  conversion  of  MMR  land 
could  also  require  filing  an  ENF.  A  project  involving  the  addition  of  300  or  more  parking 
spaces  or  which  generates  an  additional  2,000  vehicle  trips  per  day  requires  an  ENF.   Id.  § 
11.03(6)(b).  A  state-funded  project  that  will  increase  the  total  paved  width  of  a  road  by  four 
feet  or  more  for  a  distance  of  one  half  mile  or  more  likewise  requires  an  ENF.   Id. 
Construction  of  a  new  roadway  one  quarter  of  a  mile  in  length  would  also  require  an  ENF.   Id. 

Some  potential  projects  on  MMR  land  could  cross  higher  thresholds  so  that  both  an 
ENF  and  an  EIR  would  be  automatically  required.  The  two  such  thresholds  that  could  most 
obviously  apply  are  the  development  of  a  very  large  public  water  supply  system  involving  a 
new  withdrawal  (or  expansion  of  withdrawal)  of  more  than  1,500,000  gallons  per  day  and  the 
development  of  a  project  providing  1,000  or  more  new  parking  spaces.  See  301  C.M.R.  §§ 
11.03(4)(a),  11.03(6)Ca).  Because  studies  of  potential  water  supply  sources  on  MMR  land  are 
still  going  on,  it  is  hard  to  say  whether  water  supply  development  on  the  MMR  would  cross 
the  1,500,000  gallons  per  day  threshold.   In  view  of  the  scale  of  local  need  for  water,  however, 
it  is  possible  that  the  project  of  developing  wells  on  MMR,  considered  as  a  whole,  might  cross 
this  threshold. 

Given  the  range  of  thresholds  which  may  be  implicated  by  the  conversion  and  re-use 
of  the  MMR,  environmental  review  of  significant  parts  of  such  a  project,  or  of  the  entire 
conversion  as  a  single  project,  will  almost  certainly  be  required.  The  extent  to  which  this 
review  is  consolidated  and/or  coordinated  with  the  existing  Master  Plan  process  will  fall  under 
the  discretion  of  the  Secretary  of  Environmental  Affairs.  Given  the  likely  need  for  review,  it 
will  be  important  to  think  ahead  and  consider  potential  environmental  impacts  of  future  uses 
as  early  in  the  process  as  possible. 
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II.       USE  OF  MMR  LAND  FOR  MUNICIPAL 
WATER  SUPPLY  PURPOSES 

Officials  and  citizens  of  the  Upper  Cape  have  consistently  emphasized  the  need  to 
protect  the  portion  of  the  Cape  Cod  aquifer  underlying  the  MMR  from  further  contamination 
so  that  it  may  be  used  in  the  future  as  a  source  of  drinking  water.  The  issue  of  drinking  water 
supply  has  become  critically  important  in  light  of  the  Upper  Cape's  rapid  growth  and  the 
contamination  of  huge  swaths  of  the  aquifer  by  military  activities.   We,  as  well  as 
Congressman  Delahunt,  have  emphasized  the  benefits  that  could  result  from  converting  much 
of  Camp  Edwarcis  to  use  as  public  open  space,  as  a  wildlife  refuge  (potentially  modeled  on 
the  existing  Mashpee  Wildlife  Refuge),  and/or  for  drinking  water  protection.  Town  officials 
and  members  of  the  Community  Working  Group  have  specifically  asked  us  how,  if  part  or  all 
of  Camp  Edwards  is  returned  to  the  Commonwealth,  municipalities  could  gain  sufficient 
control  over  potential  water  supply  sites  on  the  MMR  to  allow  them  to  develop  them  as  public 
water  supplies. 

A.      Public  Water  Supply  Regulations 

Public  water  supply  operators,  including  municipalities,  are  subject  to  regulation  by  the 
Department  of  Environmental  Protection  ("DEP").  DEP  regulations  require  operators  of  public 
water  supply  wells  to  own  or  control  the  land  immediately  surrounding  the  wells,  an  area 
referred  to  as  "Zone  I."  For  wells  with  approved  yields  of  100,000  gallons  per  day  or  more, 
the  supplier  is  required  to  have  ownership  or  control  over  the  land  within  400  feet  of  the 
well.8    310  C.M.R.  §§  15.002,  22.02,  22.21(l)(b),  22.21(3)(b).9 

The  requirement  that  land  be  "owned  or  controlled"  would  clearly  be  met  if  DCPO 
transferred  title  to  Zone  I  areas  on  MMR  land  to  municipal  or  regional  water  supply 
authorities.  In  addition,  there  are  alternative  means  of  getting  control  of  land  surrounding  well 
sites  that  do  not  require  a  transfer  of  ownership.  The  DEP  Division  of  Water  Supply's 
"Guidelines  and  Policies  for  Public  Water  Systems"  explain  that  the  requirement  that  a 
protective  radius  be  "controlled"  by  a  public  water  supplier  may  be  satisfied  through  the 
following  arrangements: 

•  an  easement  allowing  construction  and  use  of  wells  together  with  a 
conservation  restriction  on  the  Zone  I  area; 

•  an  easement  together  with  an  agreement  by  the  governmental  entity  with 
jurisdiction  over  the  land  to  restrict  inconsistent  activities  in  the  Zone  I  area; 

•  a  long-term,  renewable  lease  for  at  least  a  thirty-year  period;  or 

•  a  contractual  agreement  or  memorandum  of  understanding  between  the 
supplier  and  the  governmental  entity  giving  the  supplier  access  and  the  right  to 
maintain  a  water  supply  system,  and  providing  for  the  restriction  of  activities 
within  Zone  I  inconsistent  with  water  supply  use. 
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DEP  Policy  95-04,  PWS  Control  of  Zone  1  Within  Publicly  Owned  Lands  (Aug.  7,  1996).  This 
policy  explains  the  general  types  of  arrangements  that  suffice  to  demonstrate  "control'"  of  a 
Zone  1.   In  each  particular  case  in  which  a  supplier  is  attempting  to  demonstrate  control.  DEP 
reviews  the  proposed  arrangement  and  determines  whether  it  is  adequate.   Id. 

B.      Procedures  for  Gaining  Ownership 
or  Control  Over  Zone  I  Areas 

1.       Ownership 

Transfer  of  outright  ownership  of  public  land  away  from  the  Commonwealth  requires 
approval  of  both  the  state  agency  with  jurisdiction  over  the  land  and  the  Legislature.  A 
transfer  of  ownership  from  the  Commonwealth  to  a  municipality  can  occur  if  DCPO 
determines  that  the  land  in  question  is  surplus  to  the  needs  of  state  agencies,  and  obtains 
legislative  approval  of  the  transfer. 

If  the  land  to  be  transferred  has  been  returned  to  state  forest  use,  DEM  must  authorize 
the  transfer,  and  Article  49  of  the  Massachusetts  Constitution  requires  a  two-thirds  vote  of  the 
Legislature  to  authorize  any  transfer.  Mass.  Const,  amend.,  art.  49.  Article  49  prohibits 
changes  in  use  or  ownership  of  certain  kinds  of  public  land  without  specific  legislative 
authorization.  Moreover,  that  authorization  needs  to  be  by  a  special  "super-majority, "  a  two- 
thirds,  roll  call  vote  in  each  branch  of  the  state  Legislature.  Article  49  applies  to  land  that  is 
taken  or  acquired  in  furtherance  of  certain  public  rights,  including  the  rights  of  the  people  to 
"clean  air  and  water,"  "to  the  natural,  scenic,  historic,  and  esthetic  qualities  of  their 
environment,"  and  to  "the  conservation  .  .  .  of  forest,  water,  air  and  other  natural  resources." 
Article  49  certainly  applies  to  land  acquired  for  state  forest  use.  10    Any  part  of  the  MMR  that 
has  been  returned  to  DEM  for  management  as  state  forest,  then,  could  not  be  transferred  away 
from  DEM,  or  put  to  a  different  use,  without  a  two-thirds  vote  of  the  Legislature. 


2.       Control 

Rather  than  attempt  to  gain  ownership  of  well  sites  and  Zone  I  areas,  water  supply- 
agencies  may  also  gain  "control"  through  alternative  means.   For  the  part  of  Camp  Edwards 
that  is  not  former  state  forest  land,  DCPO  could  transfer  ownership  or  enter  into  some  other 
long-term  arrangement  allowing  water  supply  use  of  parcels  of  land  with  approval  of  the 
Commissioner  of  Administration  and  a  majority  vote  of  the  Legislature.   DCPO  would  have  to 
comply  with  the  procedures  described  above,  see  Section  I.C,  including  notifying  state 
agencies  and  making  a  determination  that  state  agencies  do  not  need  the  land.  An  agreement 
allowing  water  supply  use  with  a  duration  of  five  years  or  less  would  require  only  the  written 
approval  of  the  Commissioner  of  Administration.   G.L.  c.  7,  §  40F.11  The  use  of  any  other  lands 
under  the  jurisdiction  of  DEM  would  also  be  subject  to  these  policies,  and  lands  under  the 
jurisdiction  of  other  EOEA  agencies  —  including  Fish  and  Wildlife  and  DEP  —  would  be 
subject  to  the  EOEA  disposal  policy.  12 
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For  both  forest  and  non-forest  land,  then,  more  than  a  five-year  arrangement  for  use  by 
a  local  or  regional  water  supply  agency  would  require  approval  by  the  Legislature.   Since 
DEP's  position  is  that  a  five-year  arrangement  is  generally  insufficient  to  establish  "control." 
except  in  an  emergency'  situation,  and  given  the  substantial  investment  required  to  develop  a 
water  supply,  a  five-year  arrangement  would  probably  not  work.   Accordingly,  legislative 
approval  of  a  longer-term  arrangement  will  almost  certainly  be  required. 

3.        EOEA  and  DEM  Policies  on  Development 

of  Article  49  Land  for  Water  Supply  Purposes 

EOEA  and  DEM  have  promulgated  policies  for  the  disposition  of  land  subject  to  Article 
49,  including  state  forest  land.   EOEA  Article  97  Land  Disposition  Policy  (February  19,  1998) 
("EOEA  Policy");  Department  of  Environmental  Management  Policy  and  Procedure  for  the 
Disposition  of  Land,  Water,  or  Interests  Therein  (May  15,  1991)  ("DEM  Policy").  Any  land 
under  the  jurisdiction  of  DEM  would  be  subject  to  these  policies,  and  lands  under  the 
jurisdiction  of  other  EOEA  agencies,  including  Fish  and  Wildlife  and  DEP,  would  be  subject  to 
the  EOEA  disposition  policy.   In  addition  to  seeking  approval  from  the  Legislature, 
municipalities  seeking  to  use  state  forest  land  for  water  supply  purposes  should  comply  with 
these  policies. 

These  policies  apply  to  any  "disposition"  of  Article  49  land  or  interests  therein  held  by 
the  Commonwealth.  Changes  in  ownership,  control,  or  use  are  dispositions  subject  to  the 
policies.  EOEA  Policy,  at  1.13    No  disposition  of  Article  49  land  will  be  approved  unless  the 
project  proponent  demonstrates  that  "exceptional  circumstances"  exist.   Id.;  DEM  Policy,  at  2. 
A  municipality  would  have  to  submit  a  written  application  to  DEM  showing  that  exceptional 
circumstances  exist.   Unless  specific  legislation  provided  otherwise,  a  disposition  of  Article  49 
land  for  water  supply  purposes  would  have  to  satisfy  the  following  conditions: 

1)  all  other  options  to  using  the  land  have  been  explored  and  "no  feasible  and 
substantially  equivalent  alternatives  exist  (monetary  considerations 
notwithstanding) " ; 

2)  the  proposed  use  does  not  "destroy  or  threaten  a  unique  or  significant  resource 
(e.g.,  significant  habitat,  rare  or  unusual  terrain,  or  areas  of  significant  public 
recreation),"  and  shall  have  no  adverse  environmental  impacts; 

3)  in  cases  involving  DEM  land,  DEM  must  be  compensated  for  the  land; 

4)  the  minimum  necessary  acreage  is  used  for  wrater  supply  purposes; 

5)  the  disposition  will  not  have  an  "adverse  impact  on  DEM's  statutory  mandate, 
mission,  plans  and  policies"; 

6)  the  disposition  will  not  facilitate  development  "that  has  the  potential  to  cause  a 
negative  impact  to  existing  DEM  holdings"  or  "in  an  area  where  the 
development  negatively  impacts  significant  natural  or  cultural  resources  of  the 
Commonwealth; " 

7)  the  water  supply  sites  on  state  forest  land  are  "the  only  feasible  source  available 
to  correct  an  immediate  problem  or  a  projected  long  term  wrater  supply  deficit"; 

8)  the  water  withdrawal  will  meet  all  legal  and  permitting  requirements; 
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9)  the  withdrawal  will  not  cause  "unacceptable  impacts"  on  open  space  or 
recreational  programs  of  DEM;  and 

10)  the  municipal  proponent  has  implemented  a  water  conservation  plan  which 
meets  the  State  Water  Conservation  Standards  approved  by  the  Water  Resource 
Commission  and  either  watershed  protection  or  aquifer  protection  measures. 

EOEA  Policy,  at  1-2;  DEM  Policy,  at  3. 


C.      Conclusions  on  Water 
Supply  Use  of  MMR  Land 

To  develop  water  supplies  on  MMR  land,  a  municipal  water  supply  agency  would  have 
to  meet  DEP's  requirement  that  it  own  or  control  the  area  immediately  surrounding  the  wells. 
Permits  or  leases  for  five  years  or  less  could  potentially  be  obtained  without  legislative 
approval,  but  such  short-term  arrangements  would  very  likely  be  insufficient  to  satisfy  the 
requirement  for  control  of  the  wellhead  area. 

Any  arrangement  for  use  of  MMR  land  by  municipalities  for  water  supply  purposes  for 
more  than  five  years,  as  well  as  any  arrangement  amounting  to  a  change  in  use,  would  require 
approval  by  the  Legislature.  DCPO  would  have  to  determine  that  state  agencies  do  not  need 
the  land  and  approve  the  arrangement,  and  the  Legislature  would  have  to  approve  the  transfer 
by  majority  vote.  For  state  forest  or  other  land  under  DEM  jurisdiction,  the  municipality  would 
have  to  obtain  DEM  approval  of  the  arrangement  by  demonstrating  that  exceptional 
circumstances  exist,  including  need  for  the  water  and  the  lack  of  feasible  alternative  potential 
water  supply  sources,  unless  legislation  obviated  the  need  for  such  approval.  A  two-thirds 
vote  of  the  Legislature  would  also  be  required  to  change  the  ownership  or  use  of  Article  49 
land,  including  land  that  had  been  returned  to  DEM  for  state  forest  use. 

Long-term  use  of  MMR  land  for  municipal  water  supply  purposes  will  require  decisions 
to  be  made  at  the  state  level.  The  Cape's  need  for  additional  future  water  supplies,  coupled 
with  the  limited  number  of  potential  water  sources  in  the  area,  may  present  a  compelling  case 
for  legislative  action.  The  unique  combination  of  factors  present  on  the  Upper  Cape  —  the 
potential  availability  of  undeveloped  land,  the  undivided  nature  of  Cape  Cod's  aquifer,  the 
contamination  that  has  affected  much  of  that  aquifer,  and  the  rapid  population  growth  in  the 
region  —  may  justify  a  unique  legislative  solution  that  can  balance  preservation  of  open  space 
for  recreation  and  ecological  preservation  with  water  supply  needs. 
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III.       THIRD  PARTY  USERS  OF  THE  MMR 

Phase  I  of  this  Report  described  the  lease  and  license  arrangements  currently  governing 
land  use  at  the  MMR.   As  explained  more  fully  in  that  Report,  the  most  important  documents 
governing  land  use  are  the  leases  from  the  Commonwealth  to  the  Army,  Air  Force,  and  Coast 
Guard,  and  the  licenses  from  the  Army  and  Air  Force  back  to  the  Massachusetts  Army  and  Air 
National  Guard.  This  set  of  primary  documents  establishes  the  Army,  Air  Force,  Coast  Guard, 
and  the  Commonwealth  as  the  primary  holders  of  land  interests  at  the  MMR.  There  are  also  a 
number  of  third  parties,  including  private  organizations,  with  licenses  or  permits  to  use  parts 
of  the  MMR.   While  the  land  area  occupied  by  these  third-party  uses  is  relatively  small,  they 
are  presences  on  the  base  with  a  stake  in  its  future  use,  and  a  description  of  them  helps  to 
complete  our  picture  of  current  land  use  at  the  MMR. 

A  table  listing  and  briefly  describing  the  third-party  arrangements  currently  in  effect  at 
the  MMR  is  attached  as  Attachment  1.14    Three  of  the  current  third-party  uses  are  located  in 
the  southern  part  of  the  base  in  the  developed  cantonment  area.  Two  —  the  antenna 
installation  on  Pine  Hill  and  the  portion  of  the  J-3  range  licensed  to  Textron  Defense  Systems, 
Inc.,  a  private  defense  contractor  —  are  located  in  the  range  and  maneuver  area  in  the  central 
part  of  Camp  Edwards.  See  the  map  of  current  uses  of  the  MMR,  included  as  Attachment  2.   In 
addition,  the  Otis  Rod  and  Gun  Club  uses  land  on  the  western  boundary  of  Camp  Edwrards  as 
a  target  range.  Guard  officials  were  unable  to  locate  a  license  for  this  activity,  and  it  appears 
that  the  organization  operates  with  oral  permission  from  the  Guard. 

The  leases  to  the  Army,  Air  Force,  and  Coast  Guard  provide  that  the  federal  lessees 
may  authorize  third  parties  to  use  the  leased  premises  with  the  permission  of  the 
Commonwealth.   Because  the  Commonwealth  has  the  authority  to  block  such  arrangements 
with  third  parties  by  withholding  its  consent,  the  Commonwealth  could  significantly  influence 
the  terms  of  any  licenses  or  permits  which  the  Commonwealth  allows  to  be  granted.  All  of  the 
licenses  and  permits  of  which  we  are  aware  will  terminate  or  become  subject  to  renewal  by 
May  1,  2000.  They  will  all,  therefore,  be  subject  to  renewal,  discontinuance,  or  renegotiation 
in  the  near  future. 

All  of  the  third-party  permits  and  licenses  include  a  requirement  that  the  permittee/ 
licensee  return  the  property  in  good  condition.  The  grantor  of  the  right  to  use  the  property 
therefore  has  the  right  to  have  the  property  remediated  if  the  third-party  user  contaminates  it. 
Only  the  license  from  the  Army  to  Textron  contains  specific  environmental  provisions.  This 
license  requires  Textron  to  comply  with  federal,  state,  and  local  environmental  laws,  to  clean 
up  the  property  if  Textron  contaminates  it,  and  to  indemnify  the  federal  government  for  any 
damage  resulting  from  Textron's  use  of  the  property.  15    The  Textron  license  is  also  revocable 
at  will  by  the  Army. 

While  the  master  planning  process  is  still  proceeding  and  no  final  decisions  have  been 
made,  our  preliminary  sense,  after  talking  with  members  of  the  Cape  Cod  Commission  and  the 
Community  Working  Group,  is  that  the  third-party  uses  in  the  southern  part  of  the  base, 
including  the  Maritime  Academy,  USDA  research  center,  and  Marine  Corps  facility,  appear  to 
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be  consistent  with  likely  future  uses  of  the  MMR.   The  Textron  facility,  however,  which 
includes  a  range  for  testing  weapons,  will  continue  to  be  a  compatible  use  only  if  the  Impact 
Area  and  associated  ranges  continue  to  be  used  for  weapons  testing  and  training.   Given  that 
detonation  of  explosives  in  the  Impact  Area  is  now  prohibited  by  EPA's  Safe  Drinking  Water 
Act  order,  that  an  investigation  of  the  impact  of  military  activities  there  is  still  going  on,  and 
that  much  of  the  northern  and  central  parts  of  the  base  —  including  the  Impact  Area  and 
ranges  —  may  best  be  used  in  the  future  as  public  open  space  and  for  protection  of  water 
supplies,  it  may  not  be  appropriate  to  extend  the  Textron  license.   While  the  scale  of  the  Otis 
Rod  and  Gun  Club's  activities  is  smaller,  similar  reasoning  could  lead  to  limiting  or  shutting 
down  the  Club's  use  of  a  piece  of  Camp  Edwards.   Since  the  Textron  license  expires  relatively 
soon,  in  January  1999,  it  will  be  important  for  state  officials,  including  the  Adjutant  General 
and  the  Governor,  to  seek  public  input  on  the  extension  of  this  license  and  to  refuse  to 
consent  to  any  extension  that  would  be  inconsistent  with  planned  future  uses. 

The  antenna  facility  on  Pine  Hill  is  also  within  the  central,  undeveloped  part  of  the 
base,  and  although  its  impact  is  less  significant  than  Textron  s  activities,  it  may  also  become 
inconsistent  with  some  proposed  future  uses  of  the  base,  and  the  continued  appropriateness 
of  the  memorandum  of  agreement  between  the  Commonwealth  and  the  FAA  will  have  to  be 
reviewed  once  future  plans  become  more  definite. 


IV.       DECONTAMINATION  CLAUSE 

Citizens  have  asked  whether  the  clauses  in  the  federal  leases  requiring  the  federal 
lessees  to  "decontaminate"  land  before  returning  it  to  the  Commonwealth  gives  the 
Commonwealth  any  additional  leverage  over  cleanup  activities.  The  answer  is  that  the  leases 
do  provide  the  Commonwealth  with  a  contractual  right  ( in  addition  to  its  statutory  rights)  to 
have  the  property  "decontaminated"  if  the  federal  government  terminated  the  leases,  in  whole 
or  in  part. 

Each  federal  lease  contains  a  provision  requiring  the  federal  tenant  to: 

decontaminate  the  areas  to  be  terminated,  including  but  not  limited  to  the 
sweeping'  of  any  and  all  impact  areas,  regardless  of  whether  or  not  such  impact 
areas  were  contaminated  by  the  [United  States]  prior  to  or  subsequent  to  the 
date  of  the  Lease,  by  appropriate  metal  detection  equipment,  and  defusing  and 
total  removal  of  all  explosive  properties  whether  live  or  inert. 

The  leases  state  that  this  duty  to  decontaminate  must  be  discharged  "prior  to  the  event 
of  any  partial  or  total  termination  of  [the]  lease  .  .  .  ."  This  language  contemplates  precisely  the 
situation  we  are  now  outlining:  the  termination  of  the  federal  leases  prior  to  their  expiration  as 
to  parts  of  the  MMR.  This  provision  explicitly  requires  the  federal  lessees  to  clean  up  any 
contamination  on  MMR  land  before  returning  it  to  the  Commonwealth.  Thus,  to  the  extent  (if 
any)  the  military  branches  are  not  independently  required  to  clean  up  under  federal  CERCLA 
and  state  Chapter  21 E  requirements,  the  leases  provide  the  Commonwealth  with  a  contractual 
remedy  to  ensure  that  MMR  land  will  be  able  to  be  put  to  alternative  uses  safely. 
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CONCLUSION 

Once  plans  are  developed  for  the  future  use  of  the  MMR,  the  Governor  and  the  MRC 
have  the  authority  to  start  implementing  them  by  initiating  the  process  of  returning  land  to  the 
Commonwealth.    The  Governor  can  give  the  federal  government  notice  of  intent  to  terminate 
the  National  Guard  licenses  and  request  the  Army  and/or  Air  Force  to  terminate  their  leases. 
Given  that  the  only  substantial  current  and  foreseeable  use  of  this  land  is  for  National  Guard 
training,  the  Army  and  Air  Force  should  agree  to  terminate  the  leases. 

Upon  return  of  the  land  to  the  Commonwealth,  DCFO  would  have  authority  to  transfer 
the  land  —  the  former  state  forest  land  to  DFM,  and  other  land  to  any  state  agency.   If  state 
agencies  do  not  need  the  property,  DCFO  could  with  legislative  approval  transfer  it  to 
municipalities  or,  if  there  is  no  public  need  for  the  land,  to  private  entities  or  the  United  States. 
Use  of  state  forest  land  for  other  purposes  would  also  require  approval  from  DEM  and  a  two- 
thirds  vote  of  the  Legislature. 

To  use  parcels  of  MMR  land  for  water  supply  purposes,  municipalities  will  most  likely 
have  to  enter  into  long-term  arrangements  for  use  of  the  land.   Such  arrangements  would 
require  legislative  approval.   Land  subject  to  Article  49,  including  land  that  had  been  returned 
to  DEM  for  management  as  state  forest,  would  require  approval  by  a  two-thirds  vote  of  the 
Legislature.   In  addition,  to  use  state  forest  land,  or  other  land  under  DEM  jurisdiction, 
municipalities  would  have  to  demonstrate  the  existence  of  exceptional  circumstances,  unless 
legislation  obviates  the  need  for  agency  approval.  Water  supply  needs  on  the  Cape,  coupled 
with  the  nature  and  condition  of  the  aquifer,  may  well  constitute  exceptional  circumstances 
that  could  justify  a  unique  legislative  solution  allowing  water  supply  development  to  coexist 
with  other  desired  uses  of  MMR  land. 

Permits  and  licenses  to  third  parties  to  use  parts  of  the  base  all  expire  in  the  near 
future.  The  Governor  and  Adjutant  General  should  keep  the  public  informed  of  renewals  of 
extensions  of  these  arrangements  and  should  not  extend  any  that  would  conflict  with 
emerging  plans  for  the  future  use  of  the  land. 
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ENDNOTES 

Citizens  also  asked  our  office  to  look  further  into  the  ten-year  extension  of  the  Air 
Force's  lease,  granted  in  1995  by  then-Governor  Weld.   We  have  addressed  these  questions 
separately,  in  our  "Special  Report  on  the  MMR  Lease  Extension,"  which  we  issued  in  late  June. 

2  Phase  1  of  this  Report  indicated  that  approval  of  both  the  Governor  and  the  Council  is 

required.  Though  the  statute  establishing  the  MRC's  authority  to  transfer  land,  St.  1955,  c.  665, 
requires  consent  of  the  Governor  and  Council,  a  ballot  initiative  adopted  in  196-4  eliminated 
the  role  of  the  Council  in  many  executive  decisions  including  this  one.   St.  1964.  c.  "-40,  §  3. 
Therefore,  approval  by  the  Council  is  not  required. 

There  is  another  layer  of  internal  military  regulations  which  lay  out  disposal  procedures 
in  greater  detail.   We  are  currently  in  the  process  of  obtaining  these  regulations,  but  do  not 
anticipate  that  these  internal  regulations  would  raise  significant  barriers  to  the  return  of  leased 
property.   Further,  because  the  Coast  Guard  is  part  of  the  Department  of  Transportation,  it  is 
subject  to  different  real  estate  regulations.  Since  no  one  has  yet  proposed  to  reduce  the  Coast 
Guard  presence  at  the  base,  we  have  not  included  a  summary  of  these  regulations. 

The  federal  government  has  a  contractual  duty  to  "decontaminate"  the  property, 
including  but  not  limited  to  total  removal  of  explosives,  prior  to  the  partial  or  total  termination 
of  any  of  the  leases.  This  duty  is  discussed  below,  see  Section  IV. 

Because  the  Coast  Guard  uses  the  MMR  directly  for  its  own  operations,  its  decisions 
would  be  less  related  to  state  concerns. 

Public  agency  is  defined  as  "a  department,  agency,  board,  commission,  authority,  or 
other  instrumentality  of  the  commonwealth  or  political  subdivision  of  the  commonwealth,  or 
two  or  more  subdivisions  thereof."  G.L.  c.  7,  §  39A. 

The  constitutional  language  requiring  specific  legislative  approval  of  disposal  of  certain 
public  lands  is  often  referred  to  as  Article  97.  This  language,  which  appears  in  Article  49,  was 
added  in  1972  when  the  people  of  the  Commonwealth  approved  Article  97  of  the 
Amendments  to  the  Constitution.  Since  Article  97  did  not  stand  alone,  but  rather  amended 
Article  49,  we  refer  to  the  language  as  "Article  49." 

For  smaller  wells,  a  formula  is  used  to  calculate  the  radius  of  the  Zone  1.  See  310 
C.M.R.  §  15.002. 

Note  that  in  order  to  obtain  ownership  or  control,  municipalities  would  have  to 
conduct  pre-siting  studies  to  determine  the  location  and  characteristics  of  proposed  wells.  To 
conduct  such  studies,  they  would  have  to  obtain  permission  of  the  state  agency  with 
jurisdiction  over  the  land. 
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10  We  emphasize  state  forest  use  because  the  statutes  originally  transferring  Shawme- 

Crowell  State  Forest  land  to  the  MKC  require  it  to  be  returned  to  state  forest  use  if  no  longer 
needed  for  military  purposes.   Article  -49  would  apply  to  the  transfer  of  any  MMR  land  that  had 
been  acquired  for  Article  49  public  purposes  (e.g.  land  used  as  a  park,  recreational  area, 
wildlife  refuge,  or  for  water  supply  protection),  whether  or  not  the  land  was  formerly  part  of 
Shawme-Crowell  State  Forest. 

"  As  to  state  forest  land,  DEM  may  grant  a  special  use  permit  for  up  to  five  years  without 

legislative  approval.   But  such  a  permit  would  still  be  subject  to  DEM  and  EOEA  policies  on 
disposition  of  land  subject  to  Article  49,  see  Section  11. B. 3,  below. 

12  Further,  use  of  land  for  water  supply  purposes  would  require  construction  of  wells  and 
use  restrictions,  which  would  probably  amount  to  a  change  in  use  and  accordingly  require 
legislative  approval  under  Article  49.   Finally,  a  permit  for  such  a  short  term  would  be  unlikely 
to  satisfy  DEP's  requirement  of  ownership  or  control. 

13  A  revocable  permit  or  license  is  not  considered  a  "disposition"  if  no  interest  in  real 
property  is  transferred,  and  no  change  in  control  or  use  occurs  that  is  in  conflict  with  the 
controlling  agency's  mission.   Id.   Because  use  of  land  for  water  supply  would  involve 
permanent  construction  and  a  change  in  use,  however,  DEM  would  be  unlikely  to  grant  such 
a  revocable  permit,  however,  and  it  is  likely  that  such  a  permit  would  fail  to  satisfy  DEP's 
ownership  or  control  requirement. 

1 '  These  are  all  of  the  third-party  licenses  and  permits  that  the  Massachusetts  Air  National 

Guard  and  Army  National  Guard  were  able  to  identify  —  it  should,  therefore,  represent  a 
complete  set  of  such  licenses  and  permits. 

Any  liability  under  the  license  would,  of  course,  be  in  addition  to  Textron's  potential 
liability  under  federal  and  state  hazardous  waste  laws. 
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